FAMILY LAW

by David ]. Steerman

generation ago, divorce was

The Right Moves
infrequent and in many cases

A unimaginable. Family wars

were fought on the home front, not
in the courtroom. Today, few of us
do not know a relative, friend or a
co-worker who has not either been
involved in a divorce or been a vic-
tim of it.

In 1991 alone, more than one mil-
lion couples were divorced in the

" United States. One out of every two

marriages begun in the past twenty
years ends in divorce. These statistics
are further complicated by the cur-
rent demands of the nineties, espe-
cially the newly evolved second wage
earner and the hard-pressed econ-

omy that ofteri necessitates dual in-
comes to start a family.

Given the current economic climate
in which work'is difficult to find, of-
ten it is the opportunity and not the
individual that dictates the location
of employment. The issue of when,
where and why a custodial parent
chooses to relocate has become a re-
curring theme in custody disputes in
courtrooms throughout the country.

Whimsical relocation decisions by a
custodial parent cannot exist. It is
every lawyer's task, whether a family
lawyer or a general practitioner, to
advise custodial parent clients about
their legal rights in moving with their
children from one jurisdiction to an-
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other and the stakes involved in
making such a decision.

The ""best interest of the children”
standard remains the primary focus
of the courts in custody cases today.
In 1990 Judge Phyllis Beck, writing
for a panel of the Pennsylvania Supe-
rior Court in Gruber v, Gruber,? set
forth a three-pronged test to be used
with the “best interest” standard in
custody cases involving relocation:

1. What are the potential advan-
tages of the proposed move, eco-
nomic or otherwise, and what is the
likelihood the move would substan-
tially improve the quality of life for
the custodial parent and the chil-
dren? Is the move a result of a mo-
mentary whim on the part of the cus-
todial parent?

2. What is the integrity of the mo-
tives of the custodial parent in seek-
ing the move or of the non-custodial
parent in seeking to prevent it? A
court must assure itself that the
move is not motivated by a desire to
frustrate the visitation rights of the
non-custodial parent or to impede
the development of a healthy, loving
relationship between the child and
the non-custodial parent.

3. What is the availability of realis-
tic, substitute visitation arrangements
that will adequately foster an ongo-
ing relationship between the child
and the non-custodial parent?

In Gruber, the court was called
upon to rule on two petitions regard-
ing a mother's wish to move to Illi-
nois with the couple’s three children.
The trial court issued an order grant-
ing primary custody of the children
to the mother with visitation rights to
the father, but it forbade the mother
to remove the children from Pennsyl-
vania. The court ruled that if the
mother left Pennsylvania with the
children, the father would receive
legal and primary custody of the chil







